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YacTtb 1 cT. 450.1 YTIK P® npegycmatpmuBaeT obsizaTenibHOe NpucyTCcTBUE «obecnevmsaroLlero
HENPUKOCHOBEHHOCTb NPeAMETOB U CBEAEHWI, COCTaBNAOLLMX aABOKaTCKyO TavHy, YrneHa coBeTa
afiBOKaTCKOM nanaTbl cybbekTa Poccunckon ®enepaunmn, Ha TEPPUTOPUN KOTOPOro NPon3BoaAaTCS
yKa3aHHble CrieiCTBEHHbIE AENCTBUSA, NN UHOTO NpeaAcTaBUTENs, YNONTHOMOYEHHOIo NPe3naeHToM
3TOM aABOKaTCKOW nanaTtbl» nNpu NponsBoacTee obbiCka, OCMOTpPa U BbIEMKM B OTHOLLEHUN
afBokaTa (B TOM YuChe B XUMbIX U CAYXEOHbIX NOMELLEHUAX, UCNOSb3YyEMbIX UM 14
OCYyLLEeCTBNEHUS afiBOKaTCKON OeATeNbHOCTN).

lMpaBoBasi npupoga ctatyca He3aBMCUMMOro HabngaTens oT agBoKaTCKoro coobLiecTsa npu
NPOM3BOACTBE NOUCKOBbIX CIEACTBEHHbIX AEACTBMIA B OTHOLLEHMM afBOKaTa OCHOBbLIBAETCH Ha
nosnumuax EBponenckoro cyga no npaBam 4enoseka. B camom o6wem snge ECIMNY tpebyeT, 4ToObI
npu Npon3eoacTBe obbicka cyLecTBOBan «3dEKTUBHbBIN U BCECTOPOHHUIN KOHTPOIb 3a
cobniogeHnem pamok nponssogmmbix obbickoBy ([octaHoBneHue ECIMY ot 9 gekabps 2004 r. no
peny «BaH Poccem npotue benbrum» (Van Rossem v. Belgium), xxano6a Ne 41872/98).
MpuMeHnTEeNbHO K 06bICKY B aaBOKaTCKuX nomMelleHnax ECIMY ykasbiBan, 4To OH «JOSDKEH ObiTb
npegMeTomM ocobeHHOo TwartenbHoro koHTponsa» (MoctaHoenexHne ECIY ot 13 Hos0ps 2003 1. no
aeny «dnmxkn n gpyrne npotus Typumm» (Elci and Others v. Turkey), xano6a Ne 23145/93 n Ne
25091/94). Mpun atom obsA3aTenbHbIM cnocobom npoBeaeHnst 0Obicka B a4BOKaTCKOM KOHTOpE
AOIMKHO BbITh «NPUCYTCTBME HE3aBUCMMOro HabngaTtens, obecnevmsaroLero
HEMNPUKOCHOBEHHOCTb NPeAMETOB, OTHOCALLMXCA K NpodyeccnoHanbHon TanHe» ([lloctaHoBneHne
ECIY ot 9 anpens 2009 r. no geny «KonecHunyeHko npotme Poccuinckon degepaumm»
(Kolesnichenko v. Russia), »xanoba Ne 19856/04). B atom e noctaHoBnenun ECINY ykasan, 4to
BO Bpemsi 00ObICKa y afBOKaTa AOSMKHbI UMETb MECTO «rapaHTUM NPOTMB BMELLATENbCTBA B



npodeccroHarnbHble CeKpeTbl, HAaNPMMeEp, TakMe Kak 3anpeT n3bAaTust LOKYMEHTOB, 3alUMLLEHHbIX
a[BOKaTCKOW TalHOW, Unn Haa3op 3a 06bICKOM CO CTOPOHbI HE3aBMCMMOro Habnaarens,
crnocobHoro onpeaennTb, HE3aBMCUMO OT CreACTBEHHOM Bpuraabl, Kakne AOKYMEHTbI
OXBaTbIBAKOTCA HOpPMANYECKON NpodeccnoHanbHon npusunernen. <...> Kpome Toro, 4to KacaeTcs
9NEKTPOHHbIX AaHHbIX, COAEPKaBLUMXCHA B KOMMNbIOTEPAX 3aABUTENS, U3bATLIX CregoBaTenem Bo
Bpems obbicka, NO-BMANMOMY, HE NPUMEHsNack npoueaypa otcenBaHms» (CM. Takxke:
MoctaHoBneHue ECIY o1 27 ceHTabps 2005 r. no geny «CannuHeH n apyrune npotme
®duHnangum» (Sallinen and Others v. Finland), xano6a Ne 50882/99 n Pewenne EBponenickoro
cyna no geny «Tamocuec npotms CoeguHeHHoro Koponesctea» (Tamosius v. United Kingdom),
xanoba Ne 62002/00; NMoctaHoeneHne ECIMY ot 22 maa 2008 r. no geny «Mnuna CtedaHoB npoTtmns
Bonrapum» (lliya Stefanov v. Bulgaria)).

KoHcTutyumoHHbin Cyg Poccuinckon ®epepaumm B NoctaHoBneHun ot 17 gekabpsa 2015 r. Ne 33-I1
«lMo geny o npoBepke KOHCTUTYLMOHHOCTU NYHKTa 7 YaCcTn BTOPOW cTaTbM 29, YacTn 4eTBepTomn
ctatbn 165 n yactu nepsomn ctatbn 182 YronoBHo-npoueccyarnbHOro kogekca Poccumckon
depepaumm B cBs3M ¢ xanobon rpaxgaH A.B. bansHa, M.C. [3t06bl 1 gpyrux» oTMETUN, YTO
«MccnegoBaHUo opraHamMu, OCyLLECTBNSAIOWNMU YrONOBHOE NpecrefoBaHne, U NpuHyauTeribHOMY
N3bATUIO B XOo4e 0ObICKa He noanexar Takne maTepuansl agBOKaTCKOro Npon3BOACTBa B
OTHOLLEHWM A0BepUTENS afBoKaTa, KOTopble coaepaT CBeeHUs!, He BbIXOASALLME 3a paMKU
OKasaHusi cobCcTBEHHO NpodheccMoHanbLHON KPUANYECKON NOMOLLM KaK Mo YrofIoBHOMY Aeny, B
KOTOPOM afBOKaT ABMNSAETCHA 3aWMTHUKOM, TaK U Mo Kakum-nnbo apyrum genam, Haxoasawmmcs B
npoun3BoACTBE aABoKaTta, T.e. MaTtepuarnbl, He CBs3aHHble HEMOCPEACTBEHHO C HapyLIEHNAMM CO
CTOPOHbI KaK aiBoKaTa, TaK U ero JoBepuTens, COBepPLUEHHbIMM B X04e NPOM3BOACTBA N0 JaHHOMY
Aeny, KoTopble MMEIT YroNOBHO-NPOTUBOMNPABHbIV XapakTep, Mo ¢ ApyruMn NpecTynneHnamu,
COBEPLUEHHbIMU TPETLUMU NML@MN, NMMBO COCTOAT B XpaHEHUN OPYAUA NPECTYNNEHNa nn
npeamMeToB, KOTOPbIE 3anpeLleHbl K 0bpalleHnio nnm o6opoT KOTOPbIX OrpaHMYeH Ha OCHOBaHMM
3aKoHay.

N3noeHHble Bbille NpaBoBble NO3MLMN MO3BONSOT ONpeaenuTb NPaBOBON CTaTyC NpeacTaBUTENS
a[jBOKaTCKOWM nanatbl Npy NPOV3BOACTBE CNEeACTBEHHbIX A4eNCTBMI (0ObiCcka, BbIEMKWU, OCMOTPA) B
OTHOLLEHUW afBOKaTa N KOHKPETM3NPOBATb €ro NosIHoMouus. MpeacTaBuTenb afBOKaTCKON
nanaTbl B XO4e Npou3BoACcTBa CreACTBEeHHbIX AeNCTBUiA (0Bbicka, BbIEMKM, OCMOTPAa) B OTHOLLEHUM
afBokaTa Bnpase:

(1) 3HAaKOMUTLCS C MOCTAHOBIIEHNEM Cya O NPOBEAEHUN B XUMbIX U CNY>KEBHbIX MOMELLEHUSIX,
MCNonb3yeMblx aABOKaTOM Assi OCYLLECTBIEHMS aABOKATCKON AeSATENbHOCTU, 0bbicka, OCMOTpa U
BblEMKW, @ TaKKe CHUMAaTb C HErO KOMUN CBOUMW TEXHUYECKMMU cpeacTBamMu UK BbINUCbIBATb
Heobxoaumble cBefeHusi. HenpegocTtaBneHne 3Toro NofIHOMOYMS NUWaeT BO3MOXHOCTb
npeacTaBUTENs afBOKaTCKOM NanaTbl onpeaennTb KOHKPETHbIA 06beKT obbicka (BblEMKM,
OCMOTpa) 1 faHHble, Cry)allne OCHOBaHWEM [f1s1 ero NPoBeAEeHNs!, C TeM, YTOObI 0ObICK He
NPUBOAMUI K NOMNyYeHN0 MHPOPMALIMK O TEX JOBEPUTENSX, KOTOPbIE HE UMEKT
HEeNnoCcpeACTBEHHOIO OTHOLLIEHUSI K YroroBHOMY Aeny. bes o3HakoMneHnsi ¢ COOTBETCTBYHOLLIMM



nocrtaHoBEeHMEM Cyada npeacTtaBuUTESb aaBOKaTCKOW nanatbl HE CMOXET peann3oBaTtb OCHOBHYHO
beHKLI,IMO y4qyacTtu4a B crneacrBeHHOM aencTeum — obecneunTb HENMPUKOCHOBEHHOCTb cBefleHun,
OTHOCALLMXCA K I'IpOC*)eCCI/IOHaJ'IbHOIZ TanHe 1 He YKa3aHHbIX B pe3OJ'II-0Tl/1BHOl7I 4yacTtu
NoCTaHOBINEHNA Cyda B Ka4eCTBe MCKOMbIX NpeamMeToB, JOKYMEHTOB;

(2) npyHOCUTL CBOM BO3paXXeHnsa Ha AeNCTBUS cnefoBaTens Kak B Xxo4e Npon3BoacTBa
CcnencTBEHHbIX AencTBU (0bbIiCKa, BbIEMKM, OCMOTpPA), TaK U N0 €ro OKOHYaHUK B NPOTOKONEe
cneacteeHHbIX gencteun. YK PO gonyckaeT npyumeHeHne HOpM Mo aHanoruu 3akoHa. Yactbe 3 CT.
243 YTIK P® nossonseT ntobomy y4acTHUKYy cyaebHoro pasdbuparenscrtea NpUHOCUTL CBOU
BO3paXkeHusi NpOTUB AENCTBUN NpeacenaTenbCcTByoLero. HeT HMKakmx OCHOBaHUW 4518 NULLEHUs
npaBa y4aCTHUKOB CNeLCTBEHHOrO AENCTBUSA, B TOM YMCIe NpeaCcTaBUTENS afBOKaTCKOM NanaTbl,
BO3pakaTb NPOTUB AEWCTBUI criegoBaTenst Ha cTagMm NpeaBapuTenbHOro paccrnegoBaHus.
OcobeHHOo B cuTyaumm, korga 4ob6pocoBeCTHO AENCTBYOLWMIA aaBoKkaT 4OOPOBOMBLHO Bblgan npsiMo
YKa3aHHbIE N KOHKPETU3NPOBAHHbIE B peLleHnn cyaa 00bekTbl, Coaep)KaHne KOTOpbIX He
COCTaBMSsIET afBOKATCKYIO TalHy, YTO UCKNOYaeT HEOBXOANMOCTb UX NOUCKA, B TOM YMCe B
MaTepuanax agBoKaTCKOro NpoM3BOACTBA, a Y cnegosatensd — 06 bekTUBHO OTNanyM OCHOBaHUSA
Nnomucka ykasaHHbIX B cyaebHOM peleHnn oobektoB. OgHako, HECMOTPS Ha 3TO, criegoBaTernb
NPUHAN peLLeHne O NPOAOIIKEHNN NPON3BOACTBA ObbICKa (BbIEMKN);

(3) obaTbeca ¢ agBOKaTOM, B XXUITOM UMK CrY>KEOHOM NOMELLLEHNN KOTOPOro NPOM3BOAUTCS OObICK,
BbleMKa, OCMOTP B Liensx onpeaeneHuns 3awmuaemblx aiBOKaTCKOM TanHON NpeaMeToB U
AOKYMEHTOB 1 HeJonyLeHna nx pasrnaweHund. lNpaso crnegoBaTtens 3anpeTuTb Nvuam,
NPUCYTCTBYIOLLMM B MECTe, rae NponsBoamTca 0bbick, 00waTbca apyr ¢ ApyroMm Uim MHbIMU
nmuammn 4o OKoH4YaHus obbicka (4. 8 cT. 182 YIK P®) He moxeT pacnpocTpaHATbLCS Ha
npeacraBUTENs afBOKATCKOM NanaTbl U afBoKaTa, NOCKOSMbKY OrpaHUYnT npoueccyarnbHble
BO3MOXHOCTU peanu3oBaTtb YHKUMIO y4acTus B Crie4CTBEHHOM AeNCTBUMN — 0becneymnTb
HENPUKOCHOBEHHOCTb CBEAEHMI, COCTABMAOLNX aABOKATCKYHO TalHy;

(4) 3HaKOMUTbCS C NpeaMeTamu, JOKYMEHTaMMN N CBEOEHUAMU, KOTOPble MOTyT coaepXaTb
a[BOKaTCKyt0 TalHy, 4O TOro Kak crnefoBaTteslb 03HaKOMUTCS C HAMW, C Lefbio OTCEMBAHNA SIBHO
He OTHOCUMBIX K NpeamMeTy obbicka (BbleMKM, OCMOTPY) 1 obecnevyeHns KOHPUAEHUNansHOCTH
CBEZEHWNIN, COCTaBMAOLMX afBOKATCKYI0 TalHy, a Takke BbiCKa3biBaTb NO3MLMIO NO BOMPOCY O
BO3MOXXHOCTWN UITM HEBO3MOXHOCTM MX U3BATUA. DTO KE KAacaeTCsl U U3bATUSI CBEAEHWUMN,
HaXOAALNXCA Ha ANEKTPOHHbIX HocuTensax. Kak ykasan KoHcTuTyuuoHHbin Cyg Poccuiickomn
®epepaumm B MNoctaHoBneHun ot 17 gekabpsa 2015 r. «KOHKpeTU3aumna cyaom npegmeTa obbicka
(oTbickuBaemoro obbekTa) npegonpeaenseT HeAONyCTUMOCTb U3bATUSA criegoBaTenem
a[BOKaTCKMX NPOM3BOACTB B LENIOM, MPUMEHEHUS BUOEO-, (POTO- N MHOW (prKcaLmnn AaHHbIX
npocMaTpuBaemMbIX MaTepmanoB afgBOKaTCKMX MPOM3BOACTB, a Takke He4oMNyCTUMOCTb U3yYeHUs
(a Tem Bonee ornalleHns) COOEPXKMMOro AOKYMEHTOB, MMEILLNX PEKBU3UTLI CO30aHUSA afBOKaTOM
n (Mnun) agBoKaTCKMM 06pPa3oBaHMEM N HE BKIKOYEHHbIX CYyA0M, CaHKLMOHMPOBaBLUMM 0ObICK, B
4YMCNo 06BHLEKTOB JAHHOrO CreAcTBEeHHOro aencteusy. Nockonbky KC PO npsimo ykasan Ha
HeoNnyCTUMOCTb U3yYeHus criegoBaTtenemM CoaepXMMOoro AoKyMeHTa, He ABNSALWEerocs



npeaMeToM obbicka (BbleMKW, OCMOTpPa), @ PYHKUNS NpeacTaBuTeNs aaBOKaTCKON nanathbl
3akno4vaeTcsa B obecneyeHnn HENPUKOCHOBEHHOCTU NPEAMETOB N JOKYMEHTOB, COCTaBIIAOLLNX
a[BOKaTCKyt0 TanHy, KOTOPY HEBO3MOXHO peann3oBaTb 6€3 n3yvyeHms JOKyMeHTa, TO
npeacTaBuTeNb aABOKATCKOW NanaTtbl A4OSMKEH ob6nagaTtb NpaBoM NMPUOPUTETHOTO O3HAKOMIIEHUS C
AOKYMEHTOM ANS onpefeneHnst — aBnseTca OH NnpeamMeToM obbicka (BbleMKW, OCMOTpa) unm Het. B
CBOIO ovepeab nNpeacTaBuTeNb aaBOKaTCKOM nanatbl 0683aH onpegennte OTHOCMMOCTb
N3y4EeHHOro AOKyMEHTAa K npeaMeTy obbicka (BbIEMKW, OCMOTPa) U COOBLLNTL O CBOEM PELLEHNN
crnepoBaTento;

(5) 3HaKOMUTLCH C NPOTOKONOM CreACTBEHHOIO AEUCTBUSI U MPUHOCUTL HA HEro CBOW 3aMeYvaHus.
MockonbKy NpeAcTaBuTENb a4BOKATCKOM Nanatbl 0653aH NpUCcyTCTBOBATb NPW NPOU3BOACTBE
CrneacTBEHHbIX eNCTBUI B OTHOLLEHUM afBoOKaTa, TO OH KaK Y4aCTHUK CeACTBEHHOro AENCTBUS,
[0MKeH OblTb BHECEH B MPOTOKOS U, COOTBETCTBEHHO, AOMKEH 06naaaTk NpaBoM Ha
03HaKOMJIEHNE C NPOTOKOMOM CMeACTBEHHbIX AENCTBUN, MPUHOCUTL HA HEFO CBOM 3aMeYaHus Kak B
4YacTu HECOOTBETCTBUS CBEAEHMI pearbHO NPON30LLIEALLIMM COObITUSAM, Tak U B YacTu onkcauum
[AEeNCTBUI criefoBaTensi, KOTopble HApYLUUM aABOKATCKYHO TalHy, SBNSNUCL HE3AKOHHLIMU U T.M.;

(6) obxanoBaTb AencTBuA (6€30eNCTBME) U peELLEHMS CneaoBaTens, KOTopble OrpaHNYnIn Unm
caenanu HeBO3MOXHbIM peanuaauuio npeactaBuTenemM aaBokaTCKon nanatbl CBOMX (PYHKUMIA MO
obecneyeHnto HENPUKOCHOBEHHOCTU NPeaMETOB U JOKYMEHTOB, COCTaBAIOLWMNX aiBOKATCKYHO
TarHy, a TaKkke B Crnyyasx, Koraa B HapyLleHne 3akoHogaTesibHoro 3anpeta (4. 2 cT. 450.1 YTK
P®) cnegoBatens gonyctun Buaeo-, ooTo- 1 UHYK0 huKcaumio Matepmanos afBoKaTCKUX
NpoOn3BOACTB B TOM MX YaCTU, KOTOpasi COCTaBnseT aABOKATCKYO TanHy.



