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21 maa 2024 r.

O6 yyacTnun B yrosioBHOM Cyaonpon3BoACTBe 3alUTHUKOB
NO Ha3HaA4YeHUIo

(pa3bsicHeHUe npuHATO Ha 3acefaHun CoseTta AgsokaTckon nanatbl r. Mocksbl 18 aHBapsa 2016
roga)

CoBeTt ®enepanbHon nanatel agsokatoB PO NMpoTtokonom ot 27.09.2013 Ne1 ytBepaun PelueHne,
B M. 1 KOTOPOro ykasan Ha HeAonyCTUMOCTb Y4acTus B YroSIOBHOM CyJONPON3BOACTBE aABOKATOB,
Ha3Ha4YeHHbIX CNeACTBEHHbIMY OpraHaMu 1 Cyaamm 3alimMTHMKamm, B Kayecte oybnépos, TO eCTb,
npv HanNMuuMM B ene aaBokaToB, OCYLLECTBASAIOLWNX 3aLLNUTY TEX XKe ML, Ha OCHOBaHUM
3aKIMOYEHHBIX UMK cornawieHnin. 3tum xe PewweHnem (n. 2) CoseT ®enepanbHon nanaTtol
agBokaToB P® pekomeHaoBan «npefycMOTpeTb B peLLEHNAX COBETOB [a4BOKaTCKMX nanar]
NOMoXeHne 0 TOM, YTO aZiBOKaT He Bnpase Mo Ha3Ha4YeHWo OpraHoB JO3HAHWUA, OpraHoB
npeaBapuUTENbHOro CreacTBUS UK cyaa NMPUHUMAaTh NopyYeHre Ha 3aluTy nvu NpoTUB X BONU,
€CInN MHTepeChl 3TUX 1L B YroSIOBHOM CyJONPOM3BOACTBE OCYLLECTBAST aaBoKaThl Ha
OCHOBAHWUW 3aKMOYEHHbIX COrMalleHnny.

B cBA3n ¢ aTnmM, a Takke ¢ y‘-IéTOM BOMNpocos, BO3HNKaAKOLWLNX B ,EI,VICLI,I/II'IJ'II/IHapHOI7I NnpakTuke "
o6pa|.|.|,eH|/|;|x agBokaToB, CoBeT AgBoKaTCKOM nanatbl ropoaa MockBbl pa3bdacHAET cneaytollee.

1. HaBsa3biBaHMe agBokaToOM Nogo3peBaeMomy, 06BUHAEMOMY CBOEW HOPUANYECKOWN NMOMOLLM B
KayecTBe 3alUMTHUKA HeQOMYCTMMO HU NPKU Kakux ob6CcTosaTenbCcTBax, B TOM YMCIE U Npu
OCYLLECTBMNEHUN 3aLMThbl NO HAa3Ha4YeHuto. B paBHOM Mepe HEQONYCTUMbIM ABNAETCS Takoe
HaBA3bIBaHME N CO CTOPOHbI OPraHoB U L, OCYLLECTBISOLMX NPOM3BOLACTBO MO
YrofIoBHOMY fieny, B OTCYTCTBME 3aKOHHbIX OCHOBaHUM Af1s1 Ha3Ha4vyeHus 3awmTHuka. CoseT



ApBokaTckon nanatbl ropoga MockBbl HEOAHOKPATHO Pa3bACHAN MOPSAOK N YCNoBUS
BCTYNNeHUsa agBokaTa B 4er0 U OCYLWEeCTBAEHNA UM 3aLlMThbl MO Ha3HAa4YeHUo, B TOM YuUChe, B
YyacTu, KacarLenca HeyKOCHUTENBHOro cobniaeHna npasa nogo3pesaemMoro, 06BMHAEMOro
Ha cBO6OAHbIN BbIOOP 3alLMUTHMKA, BKIOYas OTKa3 OT HEero, U 0 He4OMNyCTUMOCTU Kakoro Obl
TO HU BbINO, NPAMOro NN KOCBEHHOIO, COAENCTBUSA B YLLIEMIIEHUN 3TOrO NpaBa CO CTOPOHbI
afBOKaTOB, Ha3HayeHHbIX 3awmTHUKamMu (PasbsacHeHus Coseta: ot 02.03.2004 «O6 yyactum
B Aenax no HasHadeHuo», ot 20.11.2007 «O6 ocHOBaHMSX NpekpaLleHns y4acTus B
YrofIOBHOM [ere afBOoKaTOB-3aLMTHMKOB NO cornawlenntoy, ot 24.09.2015 «O cobnogeHnmn
TpeboBaHuin Yactn 3 1 yactn 4 ctatbmn 50 YK P® npu ocywecTBneHnn 3awmTbl No
Ha3Ha4YeHNIo»). TN pa3bACHEHUS NPOAOIKAT AENCTBOBATL B NOSIHOM 06BLEME 1 nognexaTt
6e3ycrnoBHOMY UCNOSTHEHMIO afBoOKaTaMy B COOTBETCTBUM C TpeboBaHuaAMK 4. 6 cT. 15
Kogekca npodeccmoHanbHOn 3TUKN agBoKaTa.

Ncxopa n3 ykasaHHbIX pa3bsiCHEHUW, OCHOBAHHBLIX, B TOM YMCIe, Ha Tex e TpeboBaHnsax
KoHcTuTtyummn P® 1 3akoHogatensctBa PO, npaBoBbix no3numsx KoHctutyumoHHoro Cyaa
P®, koTopble npuBegeHol B PewwieHnn Coeta ®egepanbHon nanatel agsokatos PP ot
27.09.2013, CoBeT ABokaTckoun nanatel ropoga MockBbl cHUTaeT He4OMYCTUMbIM
OCYyLLECTBMNEHNE aABOKaTaMm 3alnTbl N0 HA3HAYEHUIO HapsiAy C agBoKaTamu,
OCYLLECTBNAOLNMUN 3aLLNTY TEX XKE NNL, HA OCHOBAHWUW COrnalleHNs, 3a UCKMIOYEHNEM
cny4as, ykasaHHoro B M. 3 HacTtosawmx PasbacHeHnn. Bo Bcex npoymx criyvaax 3almnTHUK Mo
Ha3Ha4YeHWIo He BNpaBe NPUHUMAaTL y4acTtue (B TOM Ynucne, NPoao/KaTb paHee HayaToe UM
yyacTue) B 4O3HaHUKU, NpeaBapuTesisHOM crieacTeum Nnbo B pacCMOTPEHUN gena cyaoM npu
HanMyum y nogo3peBaemMoro, 06BMHAEMOro 3alinTHUKA NO COornalleHnto, OT KOTOPOro OH He
OTKasarncs U KOTopbI He OTBEAEH OT y4acTus B Aene B nopsigke U Ha OCHOBaHUSX,
npeayCcMOTPEHHbIX 3aKOHOM. AJBOKAT, Ha3HAYeHHbIN 3aLUTHUKOM N YCTAHOBUBLUMIA (PaKT
HanNU4uMs y TOro Xe nuua 3almTHMKa No cornaweHuto, 06s3aH HezamegnUTenbHO
npeanpuHATbL BCe NPeayCMOTPEHHbIE 3aKOHOM U BbilleyKa3aHHbIMU pasbacHeHnaMn CoseTa
ApnsokaTtckoun nanatbl rop. MockBbl 4ENCTBUSA, HanpaBfieHHble Ha NpeKpaLleHne CBoero
yyacTus B gene, Bkrovas (HO He OrpaHNYMBasiCb 3TUM) NOAAEPXKKY 3adABNEHUs
noao3peBaemoro, o06BMHAEMOro ob oTkase OT Hero, COGCTBEHHOE aHaNorM4yHoe 3asiBfieHne m
NposiBNEeHNE HaCTONYMBOCTU C LIENbIO HAANEeXallero pacCMOTPEHUS U paspeLLEeHnst aTUX
3asiBreHn Jo3HaBaTeneMm, cnegoBartenemM unm cygom, a npu nx otkase Unu yKNnoHeHum ot
NPUHATUA TAKOro peLleHnsa agBokaT LOSMKEH MNOKUHYTb MECTO NnpoLeccyanbHblX 4eNCTBUN,
caenas cooTBeTCTBYOWME 3aaBneHuns. Coet AgBokaTckon nanaTel ropoga Mocksbl
NnoaYEépPKNBaET, YTO TakMe AeNCTBUS 3alMTHMKA MO HAa3HAYEeHUI0 He MOryT pacLieHnBaTbCA
Kak OTKa3 OT 3aLUnTbl N ABMNAITCS HE TONbKO NPaBOMEPHbIMU, HO N 0b6a3aTeNbHLIMU. JTO
TpeboBaHmMe pacnpoCcTpaHAETCA 1 Ha Cnyyaun, Koraa B 4eno, B KOTOPOM YXKe ydacTByeT
3aLMTHMK MO HAa3HA4YeHM o, BMOCNEACTBUN BCTYNAET 3aLUUTHUK TOrO e nuua no
COrnaLleHuo.



3. 3alMTHMKY NO HA3HAYEeHUI0, OTKa3 OT KOTOPOro, 3asiBfIEHHbIN B YCTAHOBIIEHHOM 3aKOHOM
nopsgke, He NPUHAT AO3HaBaTeneMm, criegosaTesieM unm Cyaom C BbIHECEHMEM
COOTBETCTBYHLLErO NPOLLEeCCyarnbHOro peLleHns, Npy onpegeneHnn ceoen ganbHenwen
nosuuumu cregyeT ucxoantb U3 criegytowero. B cooteetctBum ¢ Y. 2 ¢1. 52 YIK PO, oTkas ot
3alWnTHNKa He oba3aTeneH Ans Ao3HaBaTens, crnegosaTens u cyaa. Bmecrte ¢ Tem, camo no
cebe Hannuune y ykasaHHbIX CyObEKTOB YrofiOBHOIO CyA0NPOM3BOACTBA NpaBa He NPUHATb
OTKa3 OT 3alMTHMKA HE O3HA4YaEeT, YTO OHM MOTYT NONb30BATLCA 3TMM NPaBOM MPOU3BOSIEHO
nnbo B Lensax, He COOTBETCTBYHOLLNX KOHCTUTYLIMOHHBIM TPEOOBaAHMAM N HA3HAYEHUIO
yronoBHoro cygonpoussoactea (cT. 6 YK P®). B cootBeTcTBUM C TpeboBaHuAMM CcT.CT. 11,
16, 243 YIK P®, nmeHHO Ha opraH unu A0SMKHOCTHOE NN, OCYLECTBASAOLWNE OT UMEHN
rocygapcrea Npomn3BOACTBO MO YrofIOBHOMY Aeny, BO3roxeHa 0653aHHOCTbL obecneunTb
BCEM y4acTHMKaM CyJonNpoM3BOACTBA peanu3aunio X NpaB 1 3aKOHHbIX UHTepecoB. [neHym
BepxosHoro Cyga P® B n. 18 MNoctaHoBneHuns ot 30 utoHs 2015 r. Ne 29 «O npakTtuke
NPUMEHEHNs CygamMm 3akoHogaTenbCcTBa, obecnevnBatoero NpaBo Ha 3alnTy B YrofIlOBHOM
Cyaonpon3BOACTBE» YKasarn, 4To «Cya MOXeT He Npu3HaTb NpaBo 06BMHAEMOro Ha 3alnTy
HapyLleHHbIM B TEX Cny4Yasx, Koraa oTka3 B y4OBMETBOPEHUN XxogaTanctea nMbo nHoe
orpaHuyeHne B peanusaumm oTaerbHbIX MPaBoMoO4vnii 06BUHAEMOrO NN ero 3almTHUKa
obycnoBneHbl ABHO He4OBPOCOBECTHBIM UCMOMNb30BAHNEM UMW 3TUX NPABOMOYMI B yLLEPO
MHTepecam ApYrmx y4acTHMKOB npoLecca, NOCKONbKy B cuny TpeboBaHun yactu 3 ctatbmn 17
KoHcTuTyumm Poccuinckon degepaumm ocyLecTBrneHmne npas 1 cBoboa YenoBeka He JOMKHO
HapyLaTb npasa u ceoboabl ApyrnX nNuuy. YkasaHHoe pasbscHeHue NneHyma BepxoBHOro
Cyna P® o HegonycTUMOCTK 3rioynoTpebneHnin npaBoM Ha 3alUmTy, OAHAKO, HU B KOEW Mepe
He 03Ha4vaeT, YTO Apyrne y4yacTHUKM Cyaonpon3BoaCcTBa, U B OCOOEHHOCTU Te U3 HUX,
KOTOpbl€ OCYLLIECTBASOT BflIaCTHbIE NONTHOMOYNA, MOTYT 3110ynoTpebnsaTts nmun, Tem donee —
NyTEM yLLIEMIIEHUS] KOHCTUTYLIMOHHOIO Npasa Ha 3awuTy. [1pn 3TOM, B COOTBETCTBUM C
TpeboBaHnamu 4. 4 c1. 7 YK PO, onpeneneHns cyna, NOCTaHOBNEHNA CyaAbW, NPOKypopa,
cnepoBaTend, Jo3HaBaTensa AOMKHbI ObiTb 3aKOHHBbIMU, 0OOCHOBAHHbLIMU U
MOTMBUPOBAHHbLIMW.

OcHoBbIBasiCb Ha 3TUX TPebOBaHMSAX 3aKOHA 1 NPaBOBbIX NO3ULMAX BbICLLUMX cygoB PO,
EBponeickoro Cyaa no npaBam 4enoBeKka B UX CUCTEMHOM UcTonNkoBaHun, CoBeT ABOKaTCKOM
nanatbl ropoga MockBbl CYMTAET, YTO OTKa3 OT 3aLUUTHMKA NO HA3HAYEHUIO MPU HaNUYUKM y TOro Xe
nuua 3aWmMTHMKA MO COornalleHnto MoXeT ObiTb HEe MPUHAT AO3HaBaTeneMm, criegosaTenem unm
Cy4OM NKLWb B TOM Criyyae, Korga npoueccyanbHoe NoBedeHne 3almMTHMKa no cornawleHuto, nnbo
noBegeHne nogo3peBaemMoro, 06BMHAEMOro nNpu peanusaumm npasa Ha cBo6OAHbIV BbIOOP
3aWnTHMKaA, Byayymn SBHO HegOBPOCOBECTHBIM, YLEMIAET KOHCTUTYLIMOHHbIE NpaBa apyrux
y4aCTHUKOB cygonpoun3soacTea. MIHbIMu cnoBamu, HENPUHATUE OTKa3a OT 3alUUTHUKA No
Ha3HaAYEeHNIO NPU HaNM4MM 3aLLUMTHUKA MO COrfaLLeHN0 MOXET ABNATLCA 3aKOHHbIM U
000CHOBaHHbLIM NULLL B TOM Crlyyae, Korga gencteusa unm 6esnencrene nogo3peBaemoro,
obBMHsIEMOrO NpU peanusaumm npaesa Ha cBOOOAHbIM BbIOOP 3aLLUMTHUKA /UK AENCTBUE UK



0e3pencTBme 3alluTHMKA NO CornalleHnio NnpoTueopeYaT TpeboBaHnsaM 3akoHa nNnMdo
npegcraBnaoT cobon 3noynoTpebneHne NpaBoM Ha 3alLUTy, U Takoe HapyLleHne unm
3rnoynoTpebneHne gesopraHnsyeT xon A03HaHWUA, NpeaBapuTenbHOro crieacteus nmbo cygedbHoro
3acefaHusi, TO eCTb, HanpaBfeHo Ha cpbiB cyaebHoro npouecca nmbo gocyaebHoro npon3soacTea
no geny. CrnepoBatenbHO, NPOAOIMKEHME YHaCcTUSA B Aene 3allnTHUKA NO Ha3HaYeHUIo Npu
HanM4nK y TOro Xe nuua 3alnTHUKA MO COrnaLleHnio He MOXET paccMaTpmuBaTbCs Kak
HegonycTtumoe aybnmpoBaHmne pyHKUMIA 3amThl, HapyLwlawLee KOHCTUTYLMOHHOE NpaBo
nogo3peBaemMoro, 06BMHAEMOro Ha CBOOOAHbIN BbIGOP 3aLUUTHUKA, TONBKO NPU YCIOBUMU, YTO
npoueccyanbHoe peLleHne o3HaBaTens, crnegoBaTens Unn cyaa, KoTopbiM OTKNOHEH
3asBMNeHHbIN 0TKa3 OT 3alUUTHMKA N0 HAa3HAYEeHUI0, He TONbKO BbIHECEHO B COOTBETCTBUMN C
TpeboBaHNAMM 3aKOHa, HO U COLEPXKUT YKadaHMe MMEHHO Ha Takoe NoBeAeHNe NoLO3PEBAEMOrO,
0B6BMHSEMOro U/Mnn 3almnTHUKA (3aLLMTHUKOB) NO COrnaLleHunto, ¢ NpuBegeHNEM KOHKPETHbIX
drakTM4eCcKnx obCToATENLCTB, NOATBEPXKAAOLWMNX 0OOCHOBAHHOCTb 3TOr0 BbIBOAA.
[MpoueccyanbHoOe peLleHne opraHa unv nuua, ocyLLecTBNAILWEro NpoM3BoACTBO MO YrOfI0OBHOMY
Aerny, KOTOpbIM OTKITOHEH 3asiBMIEHHbIN OTKa3 OT 3alLMTHUKA NO HAa3HaAYeHUI0, He coaepxallee
Takoro 060CHOBaHUS, @ NPUHATOE NNLLIb CO CCbINIKOW Ha HanM4ymMe ANCKPELIMOHHOIO NOSTHOMOYMS,
npeaycMoTpeHHOro 4. 2 cT. 52 YIK P®, He MOXeT, kak sBHO HE COOTBETCTBYHOLLEE TpeboBaHNAM
Y. 4 cT. 7 YIK PO, 9BNaTbCA 3aKOHHBbIM 1 JOCTAaTOYHbIM OCHOBaHMEM MPOLOSMKEHNS y4acTus B
Aene 3awmTHMKa No HasHa4vyeHuo, oybnmpyoLwero 3awmTHMKa No COrnaLleHunto, U BbiHYXaaeT
3alMTHMKA MO HAa3HAYEHMIO YCTPAHNTBLCA OT y4acTus B Aefie B COOTBETCTBUM C M. 2 HACTOALLMX
PasbacHeHun.

HacTosiwee PasbsacHeHne nognexuT 6e3ycrnoBHOMY UCMNOMHEHWIO afBoKaTaMn B COOTBETCTBUM C
TpeboBaHnamMM 4. 6 cT. 15 Kogekca npoceccrnoHanbHoM 3TMKM agBokaTta. VIx HecobntogeHne nnm
HeHagnexawlee cobnogeHne BNeYeT NpUMeHeHne K agBokaTy Mep ANCLMNIIMHAPHON
OTBETCTBEHHOCTU, BNOTb 40 NPEKpaLleHns ctaTyca agBokaTa, 3a HapyweHue TpebosaHuin nn. 1
n. 1 cr. 7 ®3 «O6 agBokaTckon geaTenbHOCTN 1 aaBokatype B PO», n.1cT. 8, n.n. 1n24.1ct. 9
nu. 1 ct. 12 Kogekca npodeccmnonansHon aTnkn agsokata. Npun atom CoseT AaBOKaTCKOM NanaTbl
ropoga Mocksbl obpallaeT BHUMaHWe, 4YTO, B COOTBETCTBMM C 4. 3 CT. 18 ykaszaHHoro Kogekca,
a[lBOKaT, AENCTBOBaBLLMA B COOTBETCTBMM C padbAcHeHMs MU CoBeTa OTHOCUTENBHO NMPUMEHEHUS
nonoxeHunin Kogekca, He MOXeT ObITb NPUBIIEYEH K AUCUUNITMHAPHON OTBETCTBEHHOCTN.



