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O BbI3OBE B cya AnA Agaydvn ceunaeTteribCKnx nokKasaHuu

afBOKaTOB — ObIBLUMX 3aLUTHUKOB Ha AocyaebHOM Npoun3BoacTBe

CoBeT 06eCnoKoeH y4acTUBLLUMMUCS CryvasiMyi AOMNPOCOB B CyAebHbIX 3acefaHusX Mo YroroBHbIM
Aenam afgBoKaToB, NPEKPaTMBLUMX BbIMOSTHEHME NOSTHOMOYNIA 3alLUMTHMKA Ha JoCyaeOHOM
npounseoacTee, 06 06CToATENLCTBAX NPOBEAEHUSA AOMNPOCOB N UHbIX CNEACTBEHHbIX AENCTBUN C
yyactmeM ObIBLUMX NOA3ALLUNTHBIX — 0OBMHAEMbIX M NO403peBaeMbIX. AABOKaTbl BbI3bIBAKOTCS U
AonpalumBaroTcs No XogaTancrBam 00enx CTOPOH — Kak 0OBUHEHUS, TaK 1 3aLLUUTbI — C OOHON U
TOW e LieNnblo — NPOBEPKN JONYCTUMOCTM AOKA3aTENLCTB B CBA3N C 3asBNEHNAMWU NOACYANMOrO O
HapyLUEeHWUM NMpu nx nony4yeHmm TpeboBaHMn YyronoBHO-NpoLeccyarnbHOro 3akoHa. OBbIYHO Takoro
poaa 3asiBNEHNA CBOOATCA K YTBEPXKAEHMIO O HApYLLEHMM NpaBa Ha 3awnTy (agBokaT B gonpoce
He y4acTBoBar, nognucan NPoTOKOS NOCe ero OKOHYaHUs; BApMaHT: NOCTOSIHHO BbIXOAWI U3
CNneaCcTBEHHOro KabuHeTa, HUKaKoOW HpMANYECKON NOMOLLM HE OKa3sbiBan), HO ObIBatoT eLle pesye —
C yKasaHMeM Ha NpuMeHeHue criegoBaTtenem unu oneppaboTHMKaMmn Hacunus, 3anyrmBaHus,
LIaHTaxa, Yemy agBokaT Obin cBuageTenemM n NpoTUB Yero OH He NPOTeCcToBar, yroBOpPMB
00BMHSIEMOro noanucaTb NPOTOKON C NOXHbIM NPU3HAHNEM BUHbI.

BCGCTOpOHHee OCMbICIIEHNE OaHHOMN I'IpO6J'IeMbI npeanonaraeT yyeT cneayrmnx 0bCTOATENBLCTB.

[MyHKT 2 yacTtn 3 ctaTtbn 56 YronoBHo-NpoueccyansbHoro kogekca P® n nyHkT 2 ctaten 8 3 «O6
a[lBOKaTCKOM AeATeribHOCTU N agBokaType B Poccuinckon degepaumm» yctaHaBnusBatoT 3anpeT Ha
BbI30B 1 JOMNPOC afBoKaTa B KayecTBe cBuaeTens 06 obcroarenbcTBax, CTaBLNX eMy
N3BECTHbIMU B CBA3U C oOpalleHneM K Hemy 3a HpUANYECKON NOMOLLBIO NN B CBS3M C €€
oKasaHueM.

OTOT 3anpeT nogkpennsaeTcsa NyHKToM 6 ctatbk 6 Kogekca npodeccrmoHanbHOM 3TUKM agBoKaTa:
«AQBoKaT He Brnpase AaBaTb CBMAETENbCKME nokasaHns 06 o6cToaTenbCcTBax, KOTopble cTanu emy
N3BECTHbI B CBA3W C UCMOSTHEHMEM NMPOECCUOHANBbHBLIX 0BS3aHHOCTEN Y.



KoHcTtutyumoHHbin Cyg PO B Onpeaenenun ot 6 mapta 2003 roga Ne 108-O no xanobe
rpaxxgaHnHa Uuukuweunu IM.B. nctonkosan 3anpeTt gonpalineaTb agBokaTa-3allunTHUKA
noao3peBaemMoro, 06BMHsIeMoro o6 o6cTosaTeNnbLCTBaX, CTaBLUMX €My M3BECTHLIMU B CBA3K C
obpalyeHnem K Hemy 3a LPUANYECKON NOMOLLbIO Kak HeabCOoMOTHLIN, yKasas, YTO CyAbl HE BnpaBe
OTKa3blBaTb B Aayve CBUAETENbCKNX NOKa3aHUM 3alMTHUKAM 0OBMHAEMOro U N0403PEBAEMOro npu
NX Cornacumn gaTtb NokasaHusl, a TakkKe Mpu Cornacum Tex, Ybux NpaB N 3aKOHHbIX NHTEPECOB
HenocpeacTBEHHO KacaeTcsa KOHUAEHUMANbHO NOMyYeHHble afBOKaTOM CBeaeHUS.

B OnpegenexHnn KC P® HenocpeacTBEHHO MOTUBMPYETCH NpaBo cyda AonpaluvBaTh agBokaTa no
Xo4aTancTBy TONMbKO OAHOW U3 COCTA3AOLLNXCA CTOPOH — CTOPOHbI 3aLUNTbI. Takoe Cy)XeHHoe
KOHCTUTYLIMOHHO-NPaBOBOE TONIKOBaHME NyHKTa 2 Yyactn 3 ctatbk 56 YK P® ob6bsacHseTcs, no
BCEW BUOANMOCTU, CAMUM XapakTepoM xanobbl, KoTopasa NocTynuna oT 3assuTens — 06BUHAEMOro
no yrornoBHOMY Aerny, NoCTaBMBLUErO BOMNPOC O NpaBe aJBokaTa AaBaTb CBUAETENbCKME NOKa3aHUA
06 obcTosiTensCcTBax, KOHPUAEHUNANTbHO COOBLEHHbIX eMY MOA3ALUUTHBIM, MPU YCNOBUN, YTO TOT
ocBobOXaaeT agBokaTa OT 0693aHHOCTU XpPaHUTb NPOECCUOHANBHYO TalHY.

OpHako Onpepenexne Ne 108-O ctano ucnonb3oBaTtbCs A4S BbI30Ba M gonpoca ObiBLero Ha
npeaBapuTenbHOM paccrefoBaHUM aaBoKaTa Takke CTOPOHOW 0O6BMHEHMS B TEX Cry4vasix, korga
noacyaumbln 3asenseT o HapyweHuax YK npn npoBegeHnn cneCcTBeHHbIX JENCTBUN U
NpU3HaHMM HegONYCTUMbIMU OBBUHUTENBHBIX AOKa3aTenbCTB. [MpOoKypopbl B 3asBreHMM, a cyabl B
yOOBMNeTBOPEHUN TaKNX XOA4ATanUCTB ONUpPalTCa Ha Apyron NyHKT gaHHoro Onpegenenus, rae KC
P® npuenekaeT BHMMaHUE K TOMY, YTO «B Cuny 3akpensieHHoro B KOHCTUTYuumn Poccuinckon
denepaumm npuHUMNA OCyLLLECTBNEHUS CyJONPON3BOACTBA HAa OCHOBE COCTA3aTENbHOCTU
paBHoMNpaBna cTopoH (ctatbsa 123, yacTb 3) cyn 0643aH BO Bcex criydasix obecneymTb paBeHCTBO
npaB y4acTHUKOB cyfnebHoro pasbupartenscrsa no npeacTaBneHnto u nccnegoBaHuto
AoKasaTesibCTB 1 3asiBlIEHNI0 XO4aTancTBy.

HeobxoaumMo 0TMETUTb, YTO CBEAEHMS, COCTaBASOWME NpeaMeT CBUAETENbCKMX NOKa3aHUN
afBokaTta no yaoBreTBOPEHHOMY CYAOM XO4aTancTBy CTOPOHbI OOBUHEHNSA, HE OTHOCSATCS K
KOH(bmnaeHumanbHon nHdopmMmauum, CoobLeHHON aaBoKaTy 4OBEPUTENAMM UM cOBpaHHON UM Oons
OCYLLECTBMNEHUN 3aLUTbI, TO eCTb HE 06pa3sytoT NnpodeccnoHanbHON TanHbl B COGCTBEHHOM
CMbICfe CrnoBa, Kak rapaHTum UMMyHUTeTa JoBepuUTens, npeaocTaBneHHoro eMy KoHctuTtyumen
Poccunckon ®epepaunm (NyHKT 1 ctatbk 6 Kogekca npodeccmoHansHOM aTUKM agBokaTa).
YyacTtue agBokaTta B JONPOCaXx, OYHbIX CTaBKax, UHbIX CreACTBEHHbIX U NpoueccyarbHbIX
AeNCcTBUAX NpeactaBnaoT cobon nydnuyHble (He KoHUAEHUNanbHbIE) Cnocobbl oka3aHus
HOPUANYECKON NMOMOLLM.

Bwmecte ¢ Tem dhopmynupoBku cT. 56 YK PP un cT. 8 d3 «O6 agBokaTckom AeATENBHOCTU U
agBokaType B Poccunckon degepaunny, ycTaHaBnMBalLWMX 3anpeT Ha cBuaeTernbckme
nokasaHus agBokaTa, LUMpe NoOHATUS «KOHUOEeHUNanbHbIE CBEAEHNSA.

CoBeT OTMeYaeT, YTO NOHATUE «OBCTOATENbCTBA, CTaBLUMe afBOKaTy U3BECTHLIMU B CBA3U C
obpallieHeM K HeEMY 3a PUANYECKON MOMOLLLIO UMK B CBA3W C €€ OKa3aHneM» HeqoCTaTOYHO



pa3paboTaHO B NpaBoOBOM NuTepaType N KOMMEHTapUaX 3akoHogaTenbcTea. [lo MHeHuto CoBeTa,
Takas Wwupokasa hopMynmpoBKa 3anpeTta Aonpoca agBokarta Bbl3aBaHa CTpeMIIEHNEM
3aKoHo4aTenNsi He TOMbKO rapaHTMpOBaTb COXPaHEHUE aaBOKAaTCKOW TalHbl, HO UCKMIOYNTL B
nNpUHUMNE BO3MOXHOCTb Af1s1 aABoKaTa CBMAETENbCTBOBATL NMPOTUB CBOErO AOBEPUTENS, HE
AONyCTUTb B YrOfIOBHOM CYAONPOM3BOACTBE NpeKpaLleHns agBokaTa B MOHATOro, cnocobHoro
AeNCcTBOBaTb BO Bpen 06BuHAemomy. [Npu atom CoeT nonaraet, 4to KC P® B OnpeageneHnn no
xanobe rp-Ha Lnuknwemnu IM.B. orpaHnynMTensHO NCTONKOBAN HOPMbI, COAepXKalUMeCs B NyHKTE 2
yactn 3 ctatbh 56 YIK PO u B nyHkTe 2 ctatbm 8 ®3 «O6 agBokaTCKOn OEATENBHOCTU U
agBokaType B Poccunckon degepauunm», Kak HanpasreHHbIe NCKMTIOYNTENBHO «Ha 3aLLnTy
KOH(pmnaeHUManbsHOCTM CBEAEHUIN, AOBEPEHHbBIX NOA3ALLMTHBIM afBOKaTy MPU BbIMOAHEHUN
npodeccnoHarnbHbIX OyHKUUN». Bmecte ¢ Tem, B ToM xe OnpeaeneHun KC P® npusHatotca
NMOSTHOMOYMS paspeLLNTb ONMUCAHHYIO KOMM3NI0 B cucteme cynoB obuuen topucankumm: «OTkas B
yOOBETBOPEHUM X04aTancTBa Npu PacCMOTPEHUN KOHKPETHOMO YrofloBHOMO Aena MOXeT UMeTb
MECTO TOJSIbKO NPU HaANM4Mm NpeayCMOTPEHHbIX YrOnoBHO-NpoLeccyarbHbIM 3aKOHOM OCHOBaHUN.
X ycTaHOBNEHNE N OLEHKa SBNSIETCA NPeporatMBon cyaoB ObLLEN OPUCOUKLNN N B KOMMETEHLMIO
KoHctutyumoHHoro Cyna Poccunckon denepaumn, sakpenneHHyo ctatben 125 KoHcTutyumm
Poccunckon ®egepaunn n ctatben 3 degepanbHOro KOHCTUTYLMOHHOMO 3akoHa «O
KoHcTutyumoHHom Cyae Poccuiickon ®egepauumy», He BXOOUT».

Mexay Tem, nosnumusa BepxosHoro Cyaa P® B gaHHOM Bonpoce OTnnyaeTcsi NpOTUBOPEYMBOCTLIO.
B ogHuX peleHnsax (kaccaunoHHoe onpeaeneHne cyaebHowm konnerum rno yronosHsiM genav BC
P® ot 1 mapta 2004 r. no aeny Ne 41-004-22cn. bionneteHb BepxosHoro Cyga P®, 2005 r., Ne 1,
c. 16-17) nokasaHus agBokaTa 06 OTCYTCTBUM HapPYLLUEHMIA 3aKOHa NpW NPOU3BOACTBE AoNpoca Ha
npegBapuTenbHOM CneacTBmn, ONPOLEHHOoro B cygebHom 3acefaHmm No xogaTtancTey
NpoKypopa, NpM3HaTCa 4OMNYCTUMbIM A0Ka3aTeNnbCTBOM, B ApYrux (noctaHosreHue lNpesngnyma
BC P® o1 7 noHs 2007 r. Ne 71-I06. BronneteHs BepxosHoro Cyana P®, 2007, Ne 7, c. 28-29) —
HecmoTpsa Ha OnpegeneHne KC P® no xxanobe rp-Ha Unukawswnu IM.B., genatotcs BbIBOAbI O
HeJoMnyCTMMOCTI JONpOoca afBoKaTa No Xo4aTtancTBY CTOPOHbI 3aLlMThbl AaXe C ero cornacus.

Mpwn TakomM NONOXeHWM OTKa3 agBoKaTa, BbI3BaHHOIO B cyaebHOe 3acefaHue B KayecTBe
cBuaeTens, oT Aayun NokasaHui YpeBaT AN HEro yrpo3omn NpuUBIeYeHns K yronoBHOM
otBeTcTBeHHOCTU Nno cT. 308 YK P® ¢ HesicHon cynebHomn nepcnekTuBon.

Heobxoanmo Takke NpuHMMAaTh BO BHUMaHWE BaXHOE OOCTOATENLCTBO — 3asiBfieHne nogcyammoro
O HapyLeHUN 3aKOHHOCTU Ha NpegBapuTenbHOM paccrefoBaHUM No CyLWwecTBY O3Ha4aeT
00OBUHEHME MM afBoOKaTa B HapyLUEHUN, Kak MUHUMYM, HopM D3 «O6 agBoKaTCKOW AEeATENBHOCTU
n agsokaType B Poccunckon degepaumny, Kogekca npogeccuoHanbHOM 3TUKW aBoKaTa, a TO U B
coy4dactum (NOCoOBHMYECTBE) B MPECTYNEHUAX, COBEPLUEHHbIX CIIEACTBEHHbIMU U ONepaTUBHLIMU
paboTHMKaMu.

CornacHo n. 4 cT. 6 Kogekca npodeccnoHanbHOM 3TUKN afgBokaTa, AOMYyCKaeTCa UCNONb30BaHNE
a[lBOKaTOM COOOLLEHHbIX eMy JOBepuTeENneM ceeneHn 6e3 cornacusi nocnegHero B oobeme,
KOTOpbIN agBoKaT CYMTaAET pa3yMHO HEOOXOAMMBIM A11s1 CBOEN 3alUUTbI NO BO3OYXAEHHOMY NPOTMB



Hero gncumniinHapHomy npoun3soacTtBy Ui YrorioBHOMY Aeny.

B 10 e Bpema KoHcTuTyumoHHbIn Cya P® B noctaHoBneHun ot 27 noHs 2000 roga no »xanobe
rp-Ha Macnosa B./. gan KOHCTUTYLMOHHO-NpaBOBOE TONKOBaHWE NpaBa Ha 3aluuTy, CBA3aB
MOMEHT €ro BO3HUKHOBEHWS HE C MPUHATUEM MpoLeccyarnbHOro akta, opmMansHO NPU3HaKLLLEero
nvuo nogospeBaembiM NMM60 0BBUHSAEMBIM, @ C PAKTUHECKUM NOSIOXKEHMEM N1La, Ha KOTOPOro
Hasrie4yeHo nogospeHue. [Npn 3asBneHUn NOACYAMMOro O HapyLUEeHUSX 3aKOHHOCTU Npu
npoBeAeHNM CreaCcTBEHHbIX (MpoLueccyanbHbiX) AEACTBUM C y4acTMeM aaBoKaTa, NocrneaHum
thakTnyeckn okasblBaeTCA B NOMOXEHMN NOAO3PEBAEMOrO B rfna3ax BCex NPUCYTCTBYIOLLMX B 3arne
cynebHoro 3acegaHus.

[MprcsxHbIM NOBEPEHHBIM B Lapckon Poccun CoBeTamm [O3BOMANOCH 3almMLLATLCA OT NYBNIMYHbIX
006BMHEHNI BbIBLLErO KNNEHTa fadven CBUOETENbCKUX NoKa3aHU C pasrialleHmem
npodeccunoHanbHomn TarHbl. Tak, CaHkT-lNeTepbyprckmin CoBeT B OAHOM M3 CBOMX MNOCTAHOBNEHUN
pasbacHUN: «Ha ocHOBaHMM caenaHHbIX NPOKYPOPCKOMY HaA30py 3asBneHumn bbisiero
noAcyanMOro O CoOAepXXaHum NPONCXOAUBLLMX MEXAY HAM U ero 3alMTHUKOM OO bACHEHUI NPOTUB
nocrnegHero NpeabaBnstoTCA 0OBMHEHUS B TSXKKUX HApyLLEeHUAX 4OMra, NATHAOLWMX ero YecTb 1
AOCTOMHCTBO HOCMMOIO UM 3BaHWUA. EQMHCTBEHHbIM CpeCcTBOM A4 ero onpasgaHus, ans
BOCCTAHOBMNEHUS UCTUHbBI, ABMSIETCSA NPaBAMBOE MU3M0XKEHME ObIBLUMM 3aLLMTHUKOM TOrO, YTO
AENCTBUTENBHO NPONCXOAUIO BO BPEMS 3TUX OOBACHEHUI €r0 C NOA3ALLUTHBIM, a MOTOMY
3aLMTHMKY HE MOXET BbITb BO3O6paHeHO NpuberHyTb K 3TOMy CpeacTBy, XOTs Obl 3TO ObINO
CBSI3@HO C pasrnalleHMeM «TalHbl JOBEPUTENSAY, €CNN 3TOT AOBEPUTENb PELLUIICSA, NOL NOKPOBOM
3TOWN TaWHbI, 3asBUTb Ha HEro NioxkHoe ob6BuHeHne» (MNpaBuna agBokaTckon npodeccun B Poccum.
Coctasutenb A.H. Mapkos. M., 1913 r. 3ag-Bo «Ctatyt». M., 2003, c. 258).

|_|pI/I3HaBaFI BeCbMa HeXenaTtesibHbIM Bbl30B B cyp,e6Hoe 3acegaHue agBokaTta — ObiBLIEro
3alUTHUKa Ha ,D,OCWJ,G6HOM npon3BoacTBe Nno XO,D,aTaVICTBy CTOPOHbI 00OBMHEHNSA HA OCHOBaHUM
3adaBlieHna nogcyamMmMoro o0 HapyuweHun 3akoHa npu nposegeHnn npoueccyarnbHbIX AEenCTBUM;

CTpeMsicb 06ecneyYnTb CoXpaHeHne YecTn 1 JOCTOMHCTBA, NPUCYLMX npodeccum agBokaTa, U He
AONYCTUTb NoApPbIBa AOBEPUS K HEMY M K MHCTUTYTY afBOKaTypbl Kak K He3aBUCUMOMY
npodheccroHanbHOMY COO6LLLECTBY aiBOKaTOB;

NPUHMMas BO BHUMaHMEe NpaBo agBokaTta Ha 3aluTy OT NyO6NNYHO BbIABUHYTLIX MPOTUB HETO
06BMHEHMI B HApyLLEHMN NPOdeCcCMoHanbHOro A4osra, a To U Coy4acTusi B NPECTYMNHbIX 4eNCTBUSAX
CrneacTBEHHbIX U onepaTUBHbIX PAabOTHUKOB;

BbIHYXXOEHHbIA CYMTaATLCA C HEJOCTaTOYHO onpeaeneHHbIM TONKOBaHNEM NyHKTa 2 Yactu 3 cTaTby
56 YIK P® KoHcTuTyumoHHseiM Cyaom P® 1 npoTuBOpeyYnBoOn nos3vumen no aHHoMy BOMpocy
BepxosHoro Cyna P,

CoBeT cuntaet HeobxoanMbIM AaTb cnepywoune pasbACHEHUA!



1. AGcontoTHO HeagonycTMMa, Mbo AUCKpPeanTMpyeT Nnpodeccuto ageokaTa 1 nogpbiBaeT AoBepue K
afBoKaType Kak He3aBUCMMOMY MHCTUTYTY rpaxaaHckoro obLlecTsa, siBka agsokaTta B cyaebHoe
3acefaHue Ansi gonpoca B Ka4ecTBe CBMAETENS MO Npocbbe rocyqapCTBEHHOMO MMM YacTHOrO
06BMHUTENS, @ HE MO BPYYEHHON emy cyaeGHOM NoBecTKe.

2. Bbi3BaHHbIN Ha Jonpoc cyaebHon NoBeCTKOM aaBokaT 065a3aH AaBUTbCS B cyaebHoe 3acefaHuve B
Ha3Ha4YeHHbIV CPOK NMBO 3apaHee yBeAOMUTb CyA O NPUYMHAX HEABKWU. ABMBLUMIACA B Cyf aaBokaT
AOIMKEH NPUHATbL MepPbl K TOMY, YTOObI NpefoTBpaTUTL CBOW LONPOC B KayecTBe cBuaetens. B atnx
Lenax agBokaTty crnegyeT 3adBUTb O HE3aKOHHOCTM ero Bbl30Ba Ha 4OMNPOC B CBSA3M C 3arpeTomM,
YCTaHOBMEHHbIM NYHKTOM 2 YacTtu 3 ctaTtbn 56 YIK PO, n obpatute BHUMaHME cyaa Ha TO, YTO B
COOTBETCTBUM C TONKOBaHMEM AaHHOW HOpMbl KOHCTUTYLMOHHBIM Cynom P® B OnpegeneHuun no
xanobe rp-Ha Uuukunwseunu .B. gonpoc agBokaTa gaxe no XxoAatancTBy CTOPOHbI 3aLUUThI
BO3MOXEH TOSbKO NpW Corriacum camoro agBokarta AaTb CBUAETENbCKUE NOKasaHus.

3. Jluwb B TOM cnyyae, Korga cyq He ocBoboxaaeT agsokata OT Jonpoca Ha OCHOBaHUN MyHKTa 2
yactn 3 ctatbk 56 YIK PO, oH BnpaBe caenatb BbI6OP: BOCMNOMNb30BaTLCS CBUOETENBCKAM
NMMYHUTETOM, yCTaHOBIEHHbIM M. 1 cT. 51 KoHcTuTyuuun P® nnubo aatb cengetenbckue
nokasaHus B o6beme, Heo6xoaNMOM AN CBOEN 3aLUTbl OT BblABUHYTbLIX NMPOTUB HETO
noacyaMmbiM O6BMHEHNI B HApyLLEHMM NpodeCcCMoHanbLHOro gosnra.

4. O60 BCeX cnyyasx Bbi30Ba B cyf Ha AONPOC Mo Aeny, B KOTOPOM afBOKaT paHee y4YacTBoBasn B
KayecTBe 3alUnTHUKA, OH 065s13aH cTaBuUTb B n3sectHocTtb CoseT Al r. MockBbl.

BectHuk Agsokatckon nanatbl r. Mocksbl. 2008. Beinyck Ne 1-2(51-52). C. 15-20. C60opHUK
HOPMAaTMBHbIX N MHOPMALMOHHBLIX MaTepuanoB 3a 2002-2014 rogbl: CneumanbHbIA BbIMyCK
BectHuka AgBokaTckon nanatbl r. Mocksbl. M., 2014. C. 121-126.



